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THE HONORABLE JOHN McHALE 
Department 43 

Noted for Consideration:  December 10, 2018, 9:00 a.m. 
With Oral Argument 

                           
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

COUNTY OF KING 
 

JOSEPH LOWRY, JAMES PHILP, MARK 
SANDERS, AARON TAYLOR, individually and as 
representatives for the class of similarly 
situated employees, 

Plaintiffs,  

v. 

RALPH’S CONCRETE PUMPING, INC., a 
Washington corporation, 

Defendant. 

 
NO. 12-2-40087-3 KNT 
 
DECLARATION OF TOBY J. MARSHALL IN 
SUPPORT OF PLAINTIFFS’ MOTION FOR 
FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT AND FOR AWARD OF 
ATTORNEYS’ FEES, COSTS, AND SERVICE 
AWARDS 

             

I, Toby J. Marshall, declares as follows: 

1. I am a member of Terrell Marshall Law Group PLLC, co-counsel for the Plaintiffs 

and certified classes in this matter. I am a member in good standing of the bar of the State of 

Washington. I have personal knowledge of the facts set forth in this declaration and could 

testify competently to them if called upon to do so. 

2. On August 7, 2018, the parties attended an all-day mediation session with the 

Honorable Terrence Carroll (Ret.). The parties were unable to reach a resolution that day. 
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Following mediation, the parties continued their negotiations directly. After the Court’s 

August 13, 2018 order granting Plaintiffs’ motion for partial summary judgment, the parties 

were able to reach settlement. On August 15, 2018, the parties signed a CR 2A agreement that 

set forth the major terms of a settlement. Subsequently, the parties negotiated the specific 

details of the settlement agreement and the notices and settlement administration plan. 

These negotiations culminated in a final written settlement agreement. At all times, the 

negotiations were adversarial, non-collusive, and at arm’s length. I believe the settlement is 

fair, reasonable, adequate, and in the best interests of the Settlement Classes. 

3. Attached hereto as Exhibit 1 is a true and correct copy of the parties’ 

Settlement Agreement. Included with the Settlement Agreement as Exhibits A and B are 

copies of the notices were sent to members of the Settlement Classes. 

4. If the Court grants the proposed service and settlement administration expense 

awards, the certified classes will be entitled to share a total of at least $1,113,000. If no 

additional members of the Prevailing Wage Class exclude themselves, the average payment 

for all members of the classes will be more than $5,500 before employee-side taxes are 

deducted from the wage portion. We estimate the highest gross payment for a member of the 

classes will be more than $20,250. 

5. Plaintiffs brought three types of claims in this case: (1) rest and meal break 

claims; (2) standby time claims; and (3) prevailing wage claims. 

6. Ralph’s did not keep records of rest and meal breaks taken or missed. As a 

result, Plaintiffs had their expert determine the number of breaks to which members of the 

Breaks and Standby Time Class would be entitled under the law and then calculate a damages 

figure based on the assumption that 100 percent of those breaks were missed. Plaintiffs’ 

counsel intended to present that information to the jury along with representative testimony 

from members of the Breaks and Standby Time Class and ask the jury to determine the 

percentage of breaks missed. If, for example, the jury found Class members missed 50 percent 
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of the rest and meal breaks to which they were entitled, then the jury could award 50 percent 

of the expert’s damages figure. 

7. The figure that Plaintiffs’ expert calculated for rest and meal break violations—

assuming 100 percent of the breaks were missed—was $812,000 ($299,000 for rest breaks 

and $513,000 for meal breaks). Plaintiffs’ expert calculated the prejudgment interest 

accompanying this damages figure at $471,000 ($173,000 for rest breaks and $298,000 for 

meal breaks). Ralph’s, of course, strongly disputed both figures. 

8. Based on deposition testimony given in the case, we can say with confidence 

that members of the Breaks and Standby Time Class did not miss all of the rest and meal 

breaks to which they were entitled. The precise percentage of breaks missed is something the 

trier of fact would have had to determine, but we believe 50 percent is a fair estimate for both 

rest and meal breaks. At that level, the estimated damages figure for rest and meal break 

violations is $406,000 ($149,000 for rest breaks and $257,000 for meal breaks), and the 

estimated prejudgment interest figure was $236,000 ($87,000 for rest breaks and $149,000 

for meal breaks). 

9. Standby time was time allegedly worked off the clock. Thus, there were no 

records of the precise amount of standby time worked by members of the Breaks and Standby 

Time Class. 

10. Plaintiffs’ expert reviewed timecards and calculated unpaid standby time by 

looking at gaps between work hours recorded in a single day. For example, if an employee 

recorded work time from 8:00 to 11:00 a.m. and again from 1:00 to 4:00 p.m., Plaintiffs’ 

expert assumed the two-hour gap between 11:00 a.m. and 1:00 p.m. was standby time. 

11. As with the rest and meal break violations, Plaintiffs had their expert calculate 

a damages figure for standby time based on the assumption that 100 percent of gaps seen on 

timecards constituted unpaid work hours. Plaintiffs’ counsel intended to present that 

information to the jury along with representative testimony from members of the Breaks and 
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Standby Time Class and ask the jury to determine the percentage of gaps that constituted 

unpaid work time. If, for example, the jury found Class members were working during gaps 50 

percent time, then the jury could award 50 percent of the expert’s damages figure. 

12. The figure that Plaintiffs’ expert calculated for standby time violations—

assuming 100 percent of the gaps constituted work hours—was $35,000. Plaintiffs’ expert 

calculated the prejudgment interest accompanying this damages figure at $20,000. Ralph’s, of 

course, strongly disputed both figures.  

13. Based on deposition testimony given in the case, we can say with confidence 

that members of the Breaks and Standby Time Class did not work during all gaps showing on 

timecards. The precise percentage of gaps that constituted work hours is something the trier 

of fact would have had to determine, but we believe 50 percent is a fair estimate. At that 

level, the estimated damages figure for standby time violations is $17,500, and the estimated 

prejudgment interest figure was $10,000.  

14. Ralph’s maintained records of the time pump truck operators spent traveling to 

and from public works sites, but those records were not formatted in such a way that made 

review by Plaintiffs’ expert easy. As a result, Plaintiffs’ expert reviewed a sample of these 

records and then extrapolated the resulting damages calculations to all members of the 

Prevailing Wage Class. The expert assumed the operators were entitled to be paid for this 

travel time at the prevailing wage rates set for equipment operators. The result was a 

damages figure of $673,000 ($221,000 for travel time to public works sites and $452,000 for 

travel time returning from public works sites).1 Plaintiffs’ expert calculated the prejudgment 

interest accompanying this damages figure at $390,000 ($128,000 for travel time to public 

works sites and $262,000 for travel time returning from public works sites).  

                                                 
1 The reason for this discrepancy is that Ralph’s started paying prevailing wage rates for travel time to public 
works sites in November 2014. 
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15. Ralph’s disputed the prevailing wage claim calculations of Plaintiffs’ expert on 

several grounds. First, Ralph’s identified instances in which the work identified was not 

performed in Washington or was performed at federally funded sites. Ralph’s maintained that 

in each of these cases, there was no entitlement to prevailing wages under Washington law. 

Second, Ralph’s argued that travel time should be compensated at the prevailing wage rate 

applicable to truck drivers, which is less than that for equipment operators. And third, Ralph’s 

argued that the extrapolation method of Plaintiffs’ expert was flawed. In addition to these 

points, it is likely Ralph’s would have argued that some of the time included in the expert’s 

calculations was for travel between public works sites to private sites and thus was not 

compensable at prevailing wage rates. 

16. It is difficult to predict how a jury would have responded to these arguments, 

but we believe a conservative award would have been 75 percent of what Plaintiffs’ expert 

calculated. At that level, the estimated damages figure for prevailing wage travel time 

violations is $504,000 ($166,000 for travel time to public works sites, and $338,000 for travel 

time returning from those sites). The corresponding prejudgment interest figure is $293,000 

($96,000 for travel time to and $197,000 for travel time returning).  

17. Based on the potential risks and potential damages in this case, I believe this is 

an excellent settlement for the members of the certified classes. If Plaintiffs were to prove (1) 

that they missed 50 percent of their rest and meal breaks, (2) that they worked 50 percent of 

the time shown in gaps on timecards, and (3) that they are entitled to 75 percent of what 

their expert calculated for prevailing wage travel time violations, the resulting damages would 

be $927,500 and the prejudgment interest would be $539,000. The settlement payment of 

$1,113,000 to the classes amounts to 120 percent of actual damages or 76 percent of actual 

damages and prejudgment interest.   

18. Even if Plaintiffs could prove that they missed 100 percent of their meal and 

rest breaks, worked 100 percent of the gaps on their time cards as standby time, and are 
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entitled to all of the damages their expert calculated on the prevailing wage claim, members 

of the Settlement Classes will recover more than 73 percent of these maximum actual 

damages. 

19. Plaintiffs’ counsel are skilled in the litigation, certification, trial, and settlement 

of class actions. TMLG focuses on complex civil litigation with an emphasis on employment 

law, consumer protection, product liability, and civil rights class actions. The attorneys of 

TMLG have extensive experience in class actions, collective actions, and other complex 

matters. They have been appointed lead or co-lead class counsel in numerous cases at both 

the state and federal level. They have prosecuted a variety of multimillion-dollar disputes 

involving wage and hour, consumer protection, and product defect issues. The defendants in 

these cases have included companies such as Wal-Mart, Microsoft, Best Buy, Dell, Honda, 

Toyota, Sallie Mae, Comcast, ABM Industries, Inc., U.S. Bank, and AT&T. 

20. I am the lead attorney from TMLG in this case. I graduated from the University 

of Washington School of Law and concentrate my practice on complex civil litigation. I have 

represented clients in a wide variety of class actions, including wage and hour, product defect, 

civil rights, and consumer protection cases. I have been actively involved in every aspect of 

numerous class actions, including many employment cases such as Barnett v. Wal-Mart 

Stores, Inc. (King County Superior Court), Kirkpatrick v. Ironwood Communications, Inc. (W.D 

Wash.), Ramirez v. Precision Drywall, Inc. (King County Superior Court), and McGinnity v. 

AutoNation, Inc. (Arbitration; Spokane County Superior Court). I was the chair of the 

Washington State Bar Association’s Labor & Employment Law Section, and I previously served 

as the Section’s treasurer for two years. I am currently a member of the Washington 

Employment Lawyers Association and serve on the Association’s amicus and legislative 

committees. I have been named several times to the annual and Super Lawyers list in 

Washington Law & Politics. 
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21. In addition to the instant litigation, TMLG’s attorneys have served as co-lead 

counsel in several employment class or collective actions, including but not limited to the 

following: 

• Mendis v. Schneider National Carriers, Inc. — Filed in 2014, TMLG 
represents a certified class of more than 1,200 current and former 
employees who allege wage and hour violations that include failure to 
pay for overtime, failure to pay for rest breaks, failure to pay minimum 
wage, and other violations of Washington wage and hour laws. In May 
2018, TMLG reached a class-wide settlement of $5.75 million. Approval 
of that settlement is pending. 

• Helde v. Knight Transportation, Inc.—TMLG represented a certified class 
of current and former truck drivers alleging violations of wage and hour 
laws in Washington. After several years of vigorous litigation, TMLG 
reached a class-wide settlement of $1.45 million. They also secured a 
separate award of more than $1.2 million in attorneys’ fees and costs. 
The U.S. District Court for the Western District of Washington granted 
final approval in October 2017. 

• Tolliver, et al. v. Avvo, Inc.—TMLG represented a class of current and 
former sales employees who alleged they were misclassified as 
overtime exempt. The case settled on a class-wide basis for $1.75 
million, and final approval was granted in September 2017. 

• McCracken v. Pacific Cargo Services, LLC, et al.—TMLG represented a 
certified class of truck drivers in Washington and Oregon who alleged 
wage and hour violations. After years of complex litigation in 
Washington and Oregon Courts, TMLG reached a settlement of 
$475,000 on behalf of the class. King County Superior Court granted 
final approval of the settlement in August 2017. 

• Spencer v. FedEx Ground Package System, Inc.—TMLG represented a 
certified class of current and former delivery drivers who allege 
violations of state wage and hour laws. The case settled on a class-wide 
basis for $10,500,000, and final approval was granted in December 
2016. 
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• Witschel v. IMCO General Construction, Inc. — Filed in 2013 in 
Washington State Superior Court in and for Skagit County. TMLG 
represented current and former hourly-paid employees who alleged 
violations of Washington wage and hour law regarding rest breaks. The 
case settled on a class-wide basis for $1.1 million. Final approval of the 
settlement was granted in June 2016. 

• Paz v. Sakuma Brothers Farms, Inc. — TMLG represented a class of 
almost 1,000 migrant and seasonal berry pickers who alleged violations 
of state wage and hour law and the federal Agricultural Worker 
Protection Act. The primary claims in the case settled for $850,000 plus 
an agreement on injunctive relief in May 2014; preliminary approval of 
the settlement was granted by the Honorable Marsha J. Pechman in the 
United States District Court for the Western District of Washington in 
July 2014, and final approval was granted in November 2014. TMLG 
successfully litigated additional claims not covered by the 2014 
settlement, which resulted in a unanimous opinion by the Washington 
Supreme Court in Lopez Demetrio v. Sakuma Brothers Farms, Inc., 183 
Wn.2d 649 (2015). Following the Washington Supreme Court decision, 
the court approved a final settlement of all claims and ordered payment 
of Plaintiffs’ attorneys’ fees and costs in July 2016. 

• Dickerson v. Cable Communications, Inc., et al. — Filed in 2012 on behalf 
of approximately 500 individuals alleging their employer violated 
Oregon’s wage and hour laws. Defendants’ systematic scheme of wage 
and hour violations involved, among other things, failure to pay non-
managerial installation technicians for all hours worked, including 
overtime. The case settled on a class-wide basis, and approval was 
granted in 2013. 

• Khadera v. ABM Industries, Inc. — TMLG represented an opt-in FLSA 
class of 337 employees who alleged violations of federal and state 
wage and hour law. The case settled in March 2012, and final 
approval of the settlement was granted on October 17, 2012 by the 
Honorable Ricardo S. Martinez, in the United States District Court 
for the Western District of Washington. 

• Simpson v. ABM Industries, Inc. — TMLG represented a CR 23 class 
of approximately 6,800 employees who alleged Washington State 
wage and hour violations. The case settled in March 2012, and final 
approval of the settlement was granted on September 2012 by the 
Honorable Teresa B. Doyle, in the Washington State Superior Court 
in and for King County. 
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• Barnett, et al. v. Wal-Mart Stores, Inc. — Filed in 2001 on behalf of 
Washington employees alleging wage and hour violations by the 
country’s largest private employer. After more than seven years of 
litigation, TMLG obtained a settlement of $35 million on behalf of a 
certified class of approximately 88,000 employees. That settlement 
was approved in July 2009. 

• McGinnity, et al. v. AutoNation, Inc., et al. — TMLG represented a 
certified class of more than 500 employees who were denied earned 
vacation benefits. After nearly two years of litigation before an 
arbitrator, we obtained an award of $2.34 million on behalf of the 
class. We successfully defended the award on appeal, and the 
Washington Supreme Court denied defendants’ petition for review. 
A judgment in excess of $2,600,000 was satisfied in September 
2009. 

• Reese v. Dycom, Inc. — TMLG attorneys represented a class of over 
1,700 current and former employees in Washington and Oregon 
who alleged wage and hour violations. TMLG obtained a $1.4 million 
settlement on behalf of the Class. The settlement received final 
approval on April 23, 2010. 

• Telecommunications Company Lawsuit II — Attorneys of TMLG 
represented a certified class of more than 2,400 current and former 
employees in Washington and Oregon who alleged wage and hour 
violations. Attorneys of TMLG obtained a $3,000,000 settlement 
after nearly four years of intense litigation, and the court granted 
final approval of the settlement in March 2009. 

• Labor Services Company Lawsuit — TMLG represented a class of 
1,390 employees who alleged wage and hour violations. The case 
settled in 2009, and Plaintiffs’ Motion for Final Approval of Class 
Action Settlement was granted on April 23, 2010. 

• Martinez v. 24 Hr. Professional Janitorial Services, Inc. — TMLG 
represented a class of 175 employees who alleged wage and hour 
violations. The case settled in 2009, and the settlement was 
approved by the Honorable Paris Kallas, in the Washington State 
Superior Court in and for King County. 

22. The regular practice at TMLG is for all attorneys and staff to keep 

contemporaneous time records, maintained on a daily basis, and describing tasks performed 
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in 0.1 hour increments. Firm policy requires all attorneys and staff to enter their time into an 

electronic timekeeping system on a daily basis. 

23. I have been the attorney primarily responsible for reviewing the work of the 

TMLG timekeepers who worked on this matter. I supervised all work to encourage efficiency 

and to ensure there was as little duplication of effort as possible, including limiting the 

number of attorneys assigned to this case. 

24. Elizabeth A. Adams is the associate who primarily assisted me on this case. Ms. 

Adams is a graduate of UCLA School of Law, where she graduated Order of the Coif and served 

as a Comments Editor on the UCLA Law Review. Ms. Adams has been practicing with TMLG 

since 2015 and has concentrated her practice during that time on complex civil litigation and 

class actions, including wage and hour, civil rights, and consumer protection cases. Prior to 

coming to TMLG, Ms. Adams served as a law clerk to the Honorable Dean D. Pregerson, the 

Honorable George Wu, and the Honorable John A. Kronstadt, all of the United States District 

Court for the Central District of California.  

25. The work performed by paralegals and legal assistants was work that I or 

another attorney would have had to perform absent such assistance. In the case of Ms. 

Boschen, Ms. Nordby, Ms. Lovrovich, and Ms. Langsted, the work required an understanding 

of the facts and claims at issue in the case and was important to the development of those 

facts and claims. The work of Ms. Rota, Ms. Brown, and Mr. Kinsey required an understanding 

of relevant legal rules and concepts. All of these staff members are qualified to perform 

substantive legal work based on their training and past experience working for attorneys. 

26. TMLG started working on this case in April 2017. Since then, Terrell Marshall 

has worked with no guarantee of being compensated for its time and efforts. Payment of 

Terrell Marshall’s fees has always been contingent on successfully obtaining relief for the 

Plaintiffs and proposed class members. As a result, there was a substantial risk of non-

payment, particularly in light of the challenges inherent in this type of case. Work on this case 
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has necessarily been to the exclusion of work on other matters that likely would have 

generated fees. Terrell Marshall has also been denied use of the fees it earned over the 

course of this case. 

27. As of October 31, 2018, TMLG’s total lodestar is $188,194.50. The following 

table identifies the attorneys and staff members from my firm who worked on this case and 

for whom the recovery of fees is sought. For each of the timekeepers below, I have stated the 

current hourly rate, the number of hours worked through October 31, 2018, and the total 

amount of fees. These time summaries are taken from contemporaneous, daily time reports 

prepared and maintained by TMLG in the regular course of business. 
 

NAME AND 
POSITION 

DESCRIPTION OF WORK PERFORMED 
 

RATE HOURS 
BILLED 

TOTAL 

ATTORNEYS 

Toby J. Marshall 
Founding Member 
and Partner at 
Terrell Marshall Law 
Group PLLC 

Reviewed factual background and analyzed 
firm’s potential involvement in case; 
participated in regular telephone conferences 
and email correspondence with co-counsel 
regarding case strategy and trial preparation; 
researched issues regarding DLI’s prevailing 
wage determination; researched and analyzed 
issues regarding witness disclosures; analyzed 
legal issues relating to meal and rest break 
claims; analyzed issues relating to CR 68 offer 
of judgment; researched and drafted response 
to defendant’s motion to compel; drafted 
supplemental discovery responses; telephone 
and email correspondence with co-counsel and 
with opposing counsel regarding discovery 
issues; telephone calls with class members 
regarding scheduling depositions and factual 
issues; reviewed and edited briefs, including 
response to defendant’s motion for partial 
summary judgment, response to defendant’s 
motion to certify the summary judgment ruling 
for interlocutory review, plaintiffs’ motion for 
partial summary judgment and reply in support 
of same, response to defendant’s motion to 
decertify, motion for preliminary approval, and 
motion for final approval; worked on damages 
analysis; worked with expert on damages 

$475 236.8 $112,480.00
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calculations; prepared for, traveled to, and 
defended the depositions of Mr. Remme, Mr. 
Rosen, and Mr. Araiza; prepared for, traveled 
to, and attended the deposition of Jim 
Christensen at DLI; prepared for and appeared 
for oral argument on defendant’s motion for 
partial summary judgment, plaintiffs’ motion 
for partial summary judgment, and defendant’s 
motion to decertify the class; prepared for and 
took deposition of Tim Henson; prepared for 
and attended depositions of Josh Gribble; 
prepared for and took continued 30(b)(6) 
deposition of defendant; participated in 
mediation and subsequent settlement 
discussions; worked on drafting long form 
settlement agreement and settlement notices; 
worked with settlement administrator to 
administer the settlement. 

Jennifer R. Murray 
Founding Member 
and Partner at 
Terrell Marshall Law 
Group PLLC 

Analyzed issues regarding motion to compel; 
researched Washington law on deposition 
scheduling and compelling personnel files. 

$450 1.3 $585.00

Elizabeth A. Adams 
Associate at Terrell 
Marshall Law Group 
PLLC since 2015 

Researched and drafted response to 
defendant’s motion for partial summary 
judgment, response to defendant’s motion to 
certify the summary judgment ruling for 
interlocutory review, response to defendant’s 
motion to dismiss and to decertify the class, 
plaintiffs’ motion for partial summary judgment 
and reply in support of same, motion for 
preliminary approval of the settlement, and 
motion for final approval of the settlement; 
participated in telephone conferences 
regarding case strategy; drafted proposed 
questions for deposition of Jim Christensen at 
DLI. 

$285 150.7 $42,949.50

Britt J. Glass 
Associate at Terrell 
Marshall Law Group 
since February 2018 

Researched legal issues regarding motion to 
quash subpoenas and drafted memorandum 
regarding same. 

$300 2.5 $2,500.00

Brittany A. 
Madderra 
Associate at Terrell 
Marshall Law Group 
PLLC 2016-2018 

Researched legal issues regarding CR 68 offers 
and offsetting of damages for employer 
overpayments; drafted legal memoranda 
regarding same. 

$265 57.5 $15,237.50
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LAW CLERKS/PARALEGALS/LEGAL ASSISTANTS 
Bradford Kinsey 
Legal Secretary at 
Terrell Marshall Law 
Group PLLC 
27 years legal 
experience 

Retrieved and downloaded full case docket and 
discovery documents; prepared and formatted 
drafts of briefs and supporting declarations; 
arranged filing and service of briefs; ordered 
transcript of hearing. 

$100 36.3 $3,630.00

Eden B. Nordby 
Paralegal at Terrell 
Marshall Law Group 
PLLC 2007-2018 
12 years legal 
experience 

Created and updated document management 
database and downloaded discovery 
documents; prepared declarations and exhibits 
in support of briefs on motions for summary 
judgment. 

$150 17.3 $2,595.00

Heather Brown 
Legal Assistant at 
Terrell Marshall Law 
Group PLLC 
18 years legal 
experience 

Assisted with formatting and filing of briefs and 
supporting declarations; obtained bids from 
settlement administrators. 

$100 8.4 $840.00

Holly Rota 
Legal Secretary at 
Terrell Marshall Law 
Group PLLC 
11 years legal 
experience 

Assisted with formatting and filing of briefs and 
supporting declarations, notice of appearance, 
notice of settlement, and 30(b)(6) deposition 
notice. 

$100 8.1 $810.00

Jennifer Boschen 
Senior Paralegal at 
Terrell Marshall Law 
Group PLLC 
18 years legal 
experience 

Worked on damages analysis; calculated notice 
deadlines based on settlement agreement. 

$150 8.2 $1,230.00

Kaylan Lovrovich 
Law Clerk at Terrell 
Marshall Law Group 
PLLC 

Reviewed deposition testimony of class 
members to assist Ms. Adams in drafting 
plaintiffs’ response to defendant’s motion to 
decertify the class; worked on spot research 
questions relating to response to motion to 
decertify and motion for final approval; worked 
on drafting settlement notices. 

$200 31.2 $6,240.00
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Jessica Langsted 
Legal Assistant at 
Terrell Marshall Law 
Group PLLC since 
July 2017 

Performed document review; prepared hearing 
notebooks and mediation notebook. 

$75 11.3 $847.50

TOTAL: 569.6 $188,194.50 

28. TMLG sets its rates for attorneys and staff members based on a variety of 

factors, including among others: the experience, skill, and sophistication required for the 

types of legal services typically performed; the rates customarily charged in similar matters; 

and the experience, reputation, and ability of the attorneys and staff members. 

29. Our lodestar calculations are based on reasonable hourly rates, and numerous 

federal and state courts in Washington and elsewhere have approved fee requests by TMLG 

that were based on similar rates in place at the time of application. Indeed, many courts have 

approved fee requests by TMLG that were based on higher rates. A sample of the federal and 

state courts since 2008 that have approved TMLG’s billing rates and reimbursement of costs 

as reasonable are: 

a. October 2017, in Helde v. Knight Transportation, Inc., C12-00904 RSL 

(W.D. Wash.) (approving rates up to $475/hour for TMLG attorneys); 

b. July 2016, in Paz v. Sakuma Brothers Farms, Inc., C13-01918 MJP (W.D. 

Wash.) (approving rates up to $400/hour for TMLG attorneys); 

c. June 2016, in Witschel v. IMCO General Construction, Inc., et al., Case 

No. 13-2-00975-0 (Wash. Sup. Ct. Skagit County) (approving rates up to $400/hour for TMLG 

attorneys); 

d. November 2015, in Taylor v. Universal Auto Group I, Inc., C13-05245 KLS 

(W.D. Wash.) (approving rates up to $650/hour for TMLG attorneys);  

e. March 2015, in Romatka, et al. v. Brinker Int’l. Payroll Company, L.P., et 

al., Case No. 13-2-14937-1 SEA (Wash. Sup. Ct. King County) (approving rates up to $400/hour 

for TMLG attorneys); 



 

DECLARATION OF TOBY J. MARSHALL IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT AND FOR AWARD OF ATTORNEYS’ FEES, COSTS, 
AND SERVICE AWARDS – 15 
CASE NO. 12-2-40087-3 KNT 

TERRELL MARSHALL LAW GROUP PLLC
936 North 34th Street, Suite 300 
Seattle, Washington  98103-8869 

TEL. 206.816.6603 • FAX 206.319.5450 
www.terrellmarshall.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
 

f. September 2014, in Chesbro v. Best Buy Stores, L.P., C10-774 RAJ (W.D. 

Wash.) (approving rates up to $650/hour for TMLG attorneys); 

g. April 2014, in Wilbur, et al. v. City of Mount Vernon, et al., C11-1100 RSL 

(W.D. Wash.) (approving rates up to $375/hour for TMLG attorneys); 

h. November 2013, in Brown v. Consumer Law Associates, LLC, C11-0194 

(E.D. Wash.) (approving rates up to $375/hour for TMLG attorneys); 

i. July 2013, in Bronzich, et al. v. Persels & Associates, LLC, C10-0364 (E.D. 

Wash.) (approving rates up to $375/hour for TMLG attorneys); 

j. January 2012, in Milligan v. Toyota Motor Sales, U.S.A., Inc., C09-05418 

RS (N.D. Cal.) (approving rates up to $600/hour for TMLG attorneys); 

k. August 2011, in Seraphin v. AT&T Internet Svcs., CV-00131-REB (D. 

Idaho) (approving rates up to $600/hour for TMLG attorneys); 

l. September 2010, in Odom v. Microsoft Corp., Case No. 04-2-10618-4 

SEA (Wash. Sup. Ct. King County) (approving rates up to $560/hour for TMLG attorneys); 

m. July 2009, in Splater v. Thermal Ease Hydronic Systems, Inc., Case No. 03 

2 33553-3 SEA (Wash. Sup. Ct. King County) (approving rates up to $560/hour for TMLG 

attorneys); and 

n. July 2009, in Barnett, et al. v. Wal-Mart Stores, Inc., Case No. 01-2-

24553-8 SEA (Wash. Sup. Ct. King County) (approving rates up to $560/hour for TMLG 

attorneys). 

30. Terrell Marshall has spent over 500 hours litigating this matter. I was the 

attorney primarily responsible for reviewing the work of the Terrell Marshall timekeepers who 

worked on this matter. I supervised all work to avoid duplication of effort and to encourage 

efficiency. I also reviewed the firm’s billing records and reduced or eliminated time where 

necessary. 
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31. Through October 31, 2018, TMLG has reasonably and necessarily incurred the 

following litigation costs. These expenses are customarily charged to and paid by hourly 

clients. The following chart, which summarizes TMLG’s litigation expenses, is taken from 

contemporaneous, documented expense records regularly prepared and maintained by TMLG 

in the regular course of business. 

 

CATEGORY AMOUNT 

Computer Research (Westlaw) $126.07

Courier/Process Service/Postage  $0.47

Court Reporting and Transcripts $6,220.06

Court Documents $507.47

Expert $6,325.29

Filing Fees $247.39

Meals $92.04

Mediation $625.00

Mileage and Tolls $199.36

Parking $76.25

Reproductions (Scanning, printing, and copying) $707.30

Total $15,126.70

I declare under penalty of perjury of the laws of the State of Washington and the 

United States of America that the foregoing is true and correct. 

Executed in Seattle, Washington this 31st day of October, 2018. 
 
 
By:   /s/ Toby J. Marshall, WSBA #32726  

Toby J. Marshall, WSBA #32726 
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CLASS ACTION SETTLEMENT AGREEMENT AND RELEASE

I. Recitals.

A. Introduction. This class action settlement agreement and release (the
“Settlement Agreement”) is entered into this tenth day of September 2018 by and
among Defendant Ralph’s Concrete Pumping, Inc. (“Defendant”) and Named Plaintiffs
Joseph Lowry, James Philip, Mark Sanders, and Aaron Taylor (collectively, “Plaintiffs”),
who are acting both individually and in their capacities as representatives of the classes
certified in the action entitled Lowry, et al. v. Ralph’s Concrete Pumping, Inc., King
County Superior Court Civil Case No. 12 2 40087 3 KNT (the “Action”).

B. Purpose. Pursuant to the terms set forth below, Plaintiffs and Defendant
enter into this Settlement Agreement to bring about a full, complete, and final
resolution of all claims Plaintiffs did assert or could have asserted against Defendant on
behalf of themselves and the Settlement Classes in the operative Complaint in the
Action. The parties agree to settle the Action, subject to Court approval, pursuant to
the provisions of this Settlement Agreement, which are set forth in detail below.
Plaintiffs and counsel for Plaintiffs and the proposed Settlement Classes (“Class
Counsel”) judge the Settlement Agreement to provide fair, reasonable, and adequate
relief to the Settlement Classes and to be in the best interests of the Settlement Classes.

C. Class Certification. On November 27, 2013, the King County Superior
Court overseeing the Action (the “Court”) granted class certification, allowing Plaintiffs
to pursue claims for prevailing wages, rest and meal break violations, on duty standby
time, and overtime wages on behalf of two classes of individuals: (1) all Washington
concrete pump operators employed by Defendant between December 19, 2009 and July
1, 2012 (for the rest break, meal break, standby time, and related overtime claims); and
(2) all Washington concrete pump operators employed by Defendant between
December 19, 2009 and the present (for the prevailing wage and related overtime
claims). Solely for the purposes of this Settlement, Plaintiffs and Defendant (hereafter,
the “Parties”) agree this Action should be finally adjudicated as a class action on behalf
of the Settlement Classes defined in Section II.A.4 below.

D. Mediated Settlement Negotiations. The Parties engaged in settlement
negotiations during a mediation held before the Honorable Terrence Carroll (Ret.), (the
“Mediator”) on August 7, 2018 and in numerous follow up communications leading to the
Parties’ agreement on August 15, 2018 to the material terms of the Settlement. All of the
Parties’ settlement negotiations have been conducted in good faith and at arm’s length.
Through the Parties’ mediation conference and their subsequent communications, the
Parties have reached a class action settlement of this Action that they believe to be fair,
adequate, reasonable, and in the best interests of the Plaintiffs and the Classes. This
Settlement Agreement memorializes the terms of the final Settlement agreed to by the
Parties as the result of the negotiations just described.
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II. Settlement Terms.

A. Definitions.

1. The “Settlement” means the resolution of this Action under the
terms set forth in this Settlement Agreement.

2. The “Effective Date” of this Settlement Agreement shall be the
later of either (1) the expiration of the time for filing an appeal
from the Court’s entry of a final judgment order (that is, thirty
days from entry of final judgment) or (2) if a timely appeal is
made, the date of the final resolution of that appeal and any
subsequent appeals resulting in final judicial approval of this
Settlement Agreement.

3. The “Settlement Administrator” means the third party settlement
administrator selected by Class Counsel, subject to the Court’s
approval.

4. The “Settlement Classes” are: (1) the “Breaks and Standby Time
Class,” which is defined as all Washington concrete pump
operators employed by Defendant between December 19, 2009
and July 1, 2012; and (2) the “Prevailing Wage Class,” which is
defined as all Washington concrete pump operators employed by
Defendant between December 19, 2009 and August 15, 2018.
Excluded from the Settlement Classes are any Washington pump
operators who previously opted out after receiving notice. Also
excluded from the Settlement Classes are any Washington pump
operators who have not yet been mailed notice and who timely
exclude themselves in accordance with Section II.D.2.d below.

5. The “Notices” or “Notices of Settlement” means the notices of
this Settlement that are attached as Exhibits A and B and that the
Parties intend to be mailed to members of the Settlement Classes
following the Court’s entry of an order granting preliminary
approval of the Settlement.

6. The “Initial Mailing Date” is the date the Settlement Administrator
first mails the Notices of Settlement approved by the Court to all
members of the Settlement Classes.

7. The “Notice Deadline” is thirty days after the Initial Mailing Date.
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8. “Release” means the releases set forth in Section III of this
Settlement Agreement.

9. “Class Counsel” means William W. Houck of the Houck Law Firm,
PS; Robert B. Kornfeld of Kornfeld, Trudell, Bowen & Lingenbrink,
PLLC; David C. Burkett, Attorney at Law; and Toby J. Marshall of
Terrell Marshall Law Group PLLC.

10. “Final Approval Order” refers to an order by the Court that grants
final approval of the Settlement and that includes a final
judgment dismissing this Action with prejudice in accordance with
the terms of this Settlement Agreement. The Final Approval Order
shall include provisions dismissing with prejudice the claims
brought against Defendant on behalf of Plaintiffs and members of
the Settlement Classes.

B. The Settlement Proceeds.

Subject to Court approval, Defendant agrees to make the following non
reversionary payments, which total $2,550,000 in the aggregate (the “Settlement
Proceeds”), as part of this Settlement Agreement:

1. A payment to the Settlement Classes of $1,100,000 (the “Class
Fund”). Subject to Section II.D.3., below, this payment will be
distributed to members of the Settlement Classes in accordance
with Section II.C.

2. A payment of $7,500 to each named Plaintiff for his service as a
representative of the Settlement Classes. If the Court awards the
named Plaintiffs anything less than $7,500 each ($30,000 total) in
relation to the incentive award request, then the difference
between the amounts proposed and the amounts received by
Plaintiffs shall be treated as part of the Class fund.

3. A payment of $20,000 for settlement administration expenses. If
the Court awards anything less than $20,000 in relation to the
settlement administration expenses request, then the difference
between the amount proposed and the amount received by the
settlement administrator shall be treated as part of the Class
Fund.

4. A payment of $1,400,000 for attorneys’ fees and costs of litigation
in accordance with relevant statutory fee shifting and cost
shifting principles.
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Within seven days of the Effective Date of this Settlement Agreement,
Defendant shall pay a total of $2,550,000 into a Qualified Settlement Fund (“QSF”)
established by the Settlement Administrator for this Settlement. The Settlement
Administrator shall be responsible for making the payments described below from the QSF.
The Settlement Proceeds in the QSF shall be used to satisfy all of the following: (1) the
settlement awards to be paid to members of the Settlement Classes (hereafter, the
“Settlement Awards”), (2) all employee side payroll taxes and withholdings associated with
the Settlement Awards, (3) the service awards to be paid to the Plaintiffs (hereafter, the
“Service Awards”), (4) the award of attorneys’ fees and costs to Class Counsel (hereafter,
the “Attorneys’ Fees and Costs Award”), and (5) the award of settlement administration
expenses (hereafter, the “Settlement Administration Expenses Award”) to be paid to the
Settlement Administrator, all as approved by the Court. Except as set forth in Section
II.D.3., below, the Settlement Proceeds are not subject to any reversion of funds to
Defendant, such that the entire amount of the Settlement Proceeds will be payable if the
settlement is approved by the Court and the Effective Date occurs.

Defendant is responsible for paying all employer side taxes associated with the
wage payments made from the Class Fund. Employer side taxes paid by Defendant are not
to be considered as a part of the settlement amount of $2,550,000. Defendant shall make
these employer side tax payments to the Settlement Administrator, and the Settlement
Administrator shall timely remit the tax payments to the government.

C. Distribution of the Settlement Proceeds.

1. Pro Rata Settlement Awards: The Class Fund shall be distributed
in full to all members of the Settlement Classes, with each such
member being entitled to an individual award representing that
member’s pro rata share based on weeks worked during the
respective class periods. The weeks worked by each member of
the Settlement Classes will be based on information produced by
Defendant, which is presumed to be accurate. Within five days of
execution of this Settlement Agreement, Defendant shall provide
Class Counsel with the following information for each member of
the Settlement Classes in MS Excel format: name, last known
mailing address, last known email address, last known phone
number, and dates of employment (all relevant hire and
termination dates) for the period December 19, 2009 to August
15, 2018. Fourteen days before the Initial Mailing Date,
Defendant shall provide the Settlement Administrator with the
same information in the same format but shall also include the
Social Security number of each member of the Settlement Classes.

2. Calculation of Settlement Awards: For purposes of calculating the
aggregate proportional share of the Class Fund for each member
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of the Settlement Classes and thus determining the Settlement
Award to be paid to that member, the Class Fund will be allocated
as follows:

a. Each member of the Breaks and Standby Time Class shall be
entitled to a proportional share of 45.7 percent of the Class
Fund, and this share shall be calculated as the number of
weeks worked by that member from December 19, 2009 to
July 1, 2012 divided by the total number of weeks worked by
all members of the Breaks and Standby Time Class during that
same period.

b. Each member of the Prevailing Wage Class shall be entitled to
a proportional share of 54.3 percent of the Class Fund, and
this share shall be calculated as the number of weeks worked
by that member from December 19, 2009 to August 15, 2018
divided by the total number of weeks worked by all members
of the Prevailing Wage Class during that same period.

Class Counsel shall calculate the estimated gross Settlement
Award for each member of the Settlement Classes in accordance
with Section II.C.2 above. No later than ten days before the Initial
Mailing Date, Class Counsel will produce a draft spreadsheet to
Defendant to review these estimates for accuracy. Defendant will
have three days to review the spreadsheet and provide any
proposed revisions to Class Counsel. No later than five days
before the Initial Mailing Date, Class Counsel will produce a final
spreadsheet to Defendant and the Settlement Administrator
setting forth those estimated Settlement Awards. The Settlement
Administrator will provide an individualized estimated gross
Settlement Award on the Notice sent to each member of the
Settlement Classes.

Members of the Settlement Classes shall not be required to
complete a claim form in order to share in the Class Fund. Unless
a member of the Settlement Classes elects to opt out of the
settlement, a check representing each member’s Settlement
Award shall be mailed to that member in accordance with the
terms of this Settlement Agreement.

3. Allocation of Settlement Awards Between Wages and Non
Wages: Fifty percent of the final Settlement Award to each
member of the Settlement Classes will be allocated to wage
claims (the “Wage Awards”) and thus will be subject to normal
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employee payroll tax withholdings and employer payroll tax
payments. The other fifty percent of the final Settlement Award
to each member of the Settlement Classes will be allocated to
non wage claims for prejudgment interest and exemplary
damages (the “Non Wage Awards”), as to which there will be no
employee payroll tax withholdings or employer payroll tax
payments.

4. Employer Side Taxes: Defendant shall be responsible for paying
to the Settlement Administrator all required employer side
payroll taxes on the Wage Awards to members of the Settlement
Classes (including employer’s share of FICA, FUTA, and any other
employer side, Washington state requirements). Defendant’s
payment of the required employer side payroll taxes shall be in
addition to Defendant’s payment of the Settlement Proceeds.

5. Wage Deductions, Award Payments, Tax Payments, and Tax
Forms: After receiving the spreadsheet with Class Counsel’s final
Settlement Award calculations, the Settlement Administrator will
calculate and deduct employee side payroll tax amounts,
including income tax withholding and any other required
deductions, from the wage allocation of each such share. Within
fifteen days of the Effective Date, the Settlement Administrator
shall issue checks to members of the Settlement Classes that
include both the net Wage Award amounts after these deductions
are made and the gross Non Wage Award amounts. The
Settlement Administrator shall also be responsible for reporting
all Settlement Award payments and for forwarding all employee
side payroll taxes, withholdings, and other deducted amounts
associated with the wage portions of the Settlement Awards to
the necessary government entities. The Settlement Administrator
shall report the wage portions of Settlement Awards on IRS Forms
W 2 and shall report the non wage portions of Settlement Awards
(on which there will be no tax withholding) on IRS Forms 1099
(marked “Other Income”). The Settlement Administrator shall
also timely remit Defendant’s employer side tax payments to the
appropriate government entities.

6. Attorneys’ Fees and Litigation Costs: Class Counsel shall, in
conjunction with the hearing on final approval of this Settlement
Agreement, apply to the Court for an award of attorneys’ fees and
costs in the amount of $1,400,000, to be paid from the Settlement
Proceeds in accordance with Section II.B.4 above. Within fifteen
days of the Effective Date, the Settlement Administrator shall
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disburse to Class Counsel the Attorneys’ Fees and Costs Award
approved by the Court.

7. Settlement Administration Expenses: Class Counsel shall, in
conjunction with the hearing on final approval of this Settlement
Agreement, apply to the Court for an award to the Settlement
Administrator of settlement administration expenses in an
amount not to exceed $20,000, to be paid from the Settlement
Proceeds in accordance with Section II.B.3 above. Within thirty
days of the Effective Date, the Settlement Administrator shall
disburse to itself the Settlement Administration Expenses Award
approved by the Court.

8. Class Representative Incentive Award: Class Counsel shall, in
conjunction with the hearing on final approval of this Settlement
Agreement, apply to the Court for Service Awards of $7,500 each
for the Plaintiffs in accordance with Section II.B.2 above. Within
thirty days of the Effective Date, the Settlement Administrator
shall disburse to each Plaintiff from the Settlement Proceeds the
amount approved and awarded by the Court as an incentive
award. The Settlement Administrator shall report the Service
Awards (on which there will be no tax withholding) on IRS Forms
1099 (marked “Other Income”).

9. Disbursement of Residual Funds/Cy Pres: Members of the
Settlement Classes shall have 180 days from the Effective Date to
cash their Settlement Award checks. If any Settlement Award
check remains uncashed 120 days after the Effective Date, the
Settlement Administrator shall take reasonable actions to locate
the respective member of the Settlement Classes to provide the
Settlement Award check. If any Settlement Award check
remained uncashed 181 days after the Effective Date, the funds
associated with that Settlement Award check shall be deemed
unclaimed and abandoned. No later than 200 days after the
Effective Date, the Settlement Administrator shall cause all
unclaimed and abandoned funds (“Residual Funds”) to be
distributed in equal parts to the Legal Foundation of Washington
and the Fair Work Center as cy pres beneficiaries. There shall be
no reversion of any Settlement Proceeds to Defendant.

D. Class Notice.

1. Approval of Notices: The Parties agree to request approval of the
Notices of Settlement. The fact that the Court may require
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changes in the Notices does not invalidate this Settlement
Agreement if the changes do not materially affect the substance
of the Settlement Agreement.

2. Notice Procedures: The Notices of the Settlement shall be
provided using the following procedures:

(a) Within fourteen days of the date the Court issues the
Preliminary Approval Order, the Settlement Administrator
shall mail the Notices to all members of the Settlement
Classes and shall provide Class Counsel and Defendant’s
counsel with copies of the mail merge spreadsheets used for
the mailings, which will include the estimated settlement
award for each member of the Settlement Classes.

(b) Before mailing the Notices, the Settlement Administrator will
perform normal and customary address updates and
verifications as necessary.

(c) The Notices shall provide that Members of the Settlement
Classes who wish to object to the Settlement must file with
the Court and submit to Class Counsel and Defendant’s
counsel a written statement objecting to the Settlement on or
before the Notice Deadline (“Objection”). If a member of the
Settlement Classes wishes to have the Court consider the
written statement objecting to the Settlement, the person (i)
must not have excluded himself or herself from the
Settlement Classes and (ii) must file with the Court and mail to
counsel for the Parties the written objection, along with any
supporting documentation that the person wishes the Court
to consider, by no later than thirty days after the Initial
Mailing Date. If such Objection is submitted and overruled by
the Court, the objecting member of the Settlement Classes
shall remain fully bound by the terms of the Settlement,
including the Release, so long as the Settlement is granted
final approval by the Court. The Parties shall submit any
responses to objections no later than forty days after the
Initial Mailing Date. Any member of the Settlement Classes
who does not appear individually or through counsel and who
does not challenge or comment upon the fairness and
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adequacy of the Settlement or Class Counsel’s request for
attorneys’ fees and costs shall waive and forfeit any and all
rights to appear separately or object. All members of the
Settlement Classes shall be bound by the Settlement and by all
proceedings, orders, and judgments in the Action.

(d) With respect to each member of the Settlement Classes who
did not have a notice form mailed to them in relation to the
certification order entered in November 2013, the Notices
shall also provide those members an opportunity to exclude
themselves from the Action. To exclude themselves (i.e., opt
out) from the Settlement Classes, such members must mail a
letter to the Settlement Administrator requesting exclusion
from the Settlement Classes on or before the Notice Deadline.
An exclusion request must: (i) be in writing; (ii) state that
individual’s current address; (iii) contain the following
statement: “I request that I be excluded from the Settlement
Classes in the case of Lowry, et al. v. Ralph’s Concrete
Pumping, Inc.”; (iv) be signed; and (v) be mailed to the
Settlement Administrator at the address provided in the
Notice and postmarked within thirty days after the Initial
Mailing Date. Each individual who properly files a timely
written request for exclusion shall be excluded from the
Settlement Classes and shall have no rights under the
Settlement Agreement. Members of the Settlement Classes
who are entitled but fail to submit a valid and timely request
for exclusion on or before the Notice Deadline shall be bound
by all terms of the Settlement and any final judgment entered
in this Case if the Settlement is approved by the Court,
regardless of whether they have objected to the Settlement.
An exclusion request shall be deemed timely if it is
postmarked no later than thirty days after the Initial Mailing
Date.

(e) If a Notice is returned as undeliverable with a forwarding
address provided by the United States Postal Service, the
Settlement Administrator will promptly resend the Notice to
that forwarding address. If a Notice is returned as
undeliverable and without a forwarding address, the
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Settlement Administrator shall perform one skip trace only. If
it obtains a more recent address, the Settlement
Administrator shall resend the Notice. The Settlement
Administrator shall also mail, or email if applicable, a Notice to
any member of the Settlement Classes who contacts the
Settlement Administrator or one of the Parties and requests a
Notice.

(f) Any supplemental correspondence or other written
communications to members of the Settlement Classes
concerning the Notices, the exclusion process, and/or other
aspects of settlement administration shall be coordinated in
advance between and agreed to by Class Counsel and
Defendant’s counsel. Notwithstanding the foregoing, the
Settlement Administrator may answer email inquiries about
the Settlement from individual members of the Settlement
Classes without advance coordination with counsel for the
Parties. All responses the Settlement Administrator provides
will be consistent with the terms of this Settlement
Agreement and the Notices.

3. The Parties agree that neither they nor their counsel will solicit or
otherwise encourage any member of the Settlement Classes to opt
out of or object to the Settlement and will not appeal from the
Court’s final order approving the Settlement, provided that the Final
Approval Order is fully consistent with the terms of this Settlement
Agreement. However, if more than ten percent of the members of
the Prevailing Wage Class who did not have a notice form mailed to
them in relation to the certification order entered in November 2013
elect to opt out, then the proportional shares that those new “opt
outs” would have been entitled to under the Settlement shall be
returned to Defendant. This provision shall be void if any member of
management of Defendant has acted in any manner to encourage or
entice any member of the Prevailing Wage Class to opt out.

III. Releases of Claims.

A. As of the Effective Date of this Settlement Agreement, all members of the
Settlement Classes, including Plaintiffs, shall be deemed to have fully and finally
released all claims that were, or could have been, brought against Defendant in the
operative complaint in the Action to the fullest extent possible by law. This Release
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specifically includes, but is not limited to, any claims for unpaid wages, exemplary
damages, interest, fees, costs, attorneys’ fees and all other claims and allegations made
in the Action, including claims alleging failure to comply with any timekeeping or
recordkeeping requirements, failure to allow rest or meal periods that comply with WAC
296 126 092, failure to pay for all hours worked, failure to pay overtime compensation,
failure to pay prevailing wages, or any assertion of rights relating to any of the
foregoing.

IV. Preliminary and Final Approval Procedures.

A. No later than seven days after the execution of this Settlement
Agreement, Class Counsel shall file a motion with the Court for a preliminary order
approving the Settlement Agreement.

B. The final approval hearing will be held on such date as the Court, in its
discretion, may order.

C. No later than fifteen days after the Initial Mailing Date, Class Counsel
shall file a motion requesting that the Court grant final approval of the Settlement
Agreement, including payment of attorneys’ fees and expenses, and enter final
judgment as to Defendant in the Action.

D. In the event the Settlement Agreement is not given final approval in all
material respects and as set forth in this Settlement Agreement, or the Court’s final
approval order is reversed on appeal, the Settlement Agreement shall become null and
void. The Parties agree that in such a case, they will work cooperatively to schedule trial
of the matter at the earliest practicable time.

V. Final Approval Order.

The Parties shall use their best efforts to secure the Court’s issuance of a Final
Approval Order. The Final Approval Order shall, among other things:

A. Approve the Settlement Agreement as fair, adequate and reasonable,
and consistent and in compliance with the applicable provisions of the law; direct the
Parties and their counsel to implement and consummate this Settlement Agreement
according to its terms and provisions; and declare this Settlement Agreement to be
binding on, and have res judicata and effect in all pending and future lawsuits or other
proceedings encompassed by the Release;

C. Find that notice substantially in the form of Exhibits A and B and the
notice procedure implemented pursuant to this Settlement Agreement: (i) constitute
the best practicable notice; (ii) constitute notice that is reasonably calculated, under the
circumstances, to inform members of the Settlement Classes of their right to object to
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the proposed Settlement Agreement and to appear at the Final Approval Hearing; (iii)
are reasonable and constitute due, adequate and sufficient notice to all persons entitled
to receive notice; and (iv) meet all applicable requirements of Washington’s Rules of
Civil Procedure and Due Process.

D. Dismiss the Action on the merits and with prejudice with respect to
Defendant, without fees or costs to any party except as provided in this Settlement
Agreement;

E. Incorporate the Release set forth in Section III;

F. Without affecting the finality of the Final Approval Order and Judgment
for the purposes of appeal, retain jurisdiction as to all matters relating to
administration, consummation, enforcement, and interpretation of this Settlement
Agreement and the Final Approval Order, and for any other necessary purpose; and

G. Incorporate any other provisions as the Court deems necessary and just.

VI. Miscellaneous Provisions.

A. Timing. As used in this Settlement Agreement, the term “days” shall
mean calendar days. In calculating deadlines, the day of the act, event, or default from
which the designated period of time begins to run shall not be included. The last day of
the period so computed shall be included unless it is a Saturday, a Sunday or a legal
holiday, in which event the period runs until the end of the next day that is neither a
Saturday, a Sunday, nor a legal holiday. Legal holidays are prescribed in RCW 1.16.050.

B. No Admission of Wrongdoing. Defendant expressly denies Plaintiffs’
allegations, and the Parties hereto acknowledge that the execution of this Settlement
Agreement and the consummation of the transactions contemplated herein do not
constitute any admission of wrongdoing or liability by Defendant under state or federal
law, whether or not such claims have been pled in the instant action.

C. Dismissal. In connection with the issuance of an order granting final
approval of this Settlement Agreement, the Parties shall present the Court with a final
order of dismissal with prejudice as to Defendant and request immediate entry of that
order.

D. Continuing Jurisdiction. The Washington Superior Court in and for King
County shall have continuing jurisdiction over this Action for the purpose of
implementing this Settlement Agreement and all related matters, including preliminary
approval of the Settlement Agreement, final approval of the Settlement Agreement,
entry of final judgment as to Defendant, and any post judgment issues.
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E. Bankruptcy. Defendant agrees it does not intend to file for bankruptcy at
any time in the 180 days following any payments required by this Settlement
Agreement. If Defendant files a petition for bankruptcy initiating a bankruptcy
proceeding then (1) the Release shall be nullified if Plaintiffs, Members of the
Settlement Classes, and Class Counsel have not received the full Settlement Proceeds
due them under Section II.B of this Settlement Agreement, and (2) Plaintiffs, Members
of the Settlement Classes, and Class Counsel shall be entitled to pursue the full value of
their claims against Defendant, less any funds already paid.

F. Reasonable Best Efforts. The Parties agree to undertake their reasonable
best efforts, including, without limitation, all efforts contemplated herein, to carry out
the terms of this Settlement Agreement. In addition to the documents and other
matters specifically referenced in the Settlement Agreement, the Parties agree to
execute and/or deliver, or cause to be executed and/or delivered, such other
documents and/or other materials necessary to carry out the terms and conditions of
this Settlement Agreement, as may be reasonably necessary to effect the obligations
contemplated by the Settlement Agreement.

G. Amendments/Modifications. Subject to any power of the Court to order
a modification, this Settlement Agreement may be amended or modified only by a
written instrument signed by each of the Parties and their respective counsel of record.
Amendment and modifications may be made without notice to the members of the
Settlement Classes unless notice is required by law or by the Court.

H. Construction. The terms and conditions of this Settlement Agreement
are the result of lengthy, intensive arm’s length negotiations between the Parties. This
Settlement Agreement shall not be construed in favor of or against any Party by reason
of the extent to which any Party or its counsel participated in the drafting of this
Settlement Agreement.

I. Counterparts. This Settlement Agreement may be executed in
counterparts and by facsimile, each of which shall be deemed to be an original, but all of
which together shall constitute one and the same instrument.

J. Tax Consequences: No opinions concerning the tax consequences of the
proposed settlement to individual members of the Settlement Classes are given by
Defendant, Plaintiffs, or Class Counsel, nor are any representations in this regard made
by or through this Settlement Agreement. Any tax obligations, and the determination
thereof, are the sole responsibility of each member of the Settlement Classes, and the
tax consequences, if any, depend on the circumstances of each individual member of
the Settlement Classes.











  Rob Kornfeld









EXHIBIT A



[**FOR CLASS MEMBERS WHO WERE ISSUED CLASS NOTICE**] 

For more information, call toll free PHONE or visit
WEBSITE

SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

Lowry et al. v. Ralph’s Concrete Pumping, Inc., Case No. 12 2 40087 3 KNT

NOTICE OF CLASS ACTION SETTLEMENT

A court authorized this notice. This is not a lawsuit against you, and you are not being sued. But
your legal rights are affected whether you act or not. This is not a solicitation from a lawyer.

PLEASE READ THIS NOTICE CAREFULLY. A Class Action Settlement may affect your rights. You
may be entitled to a payment from the Class Action Settlement. You do not need to do anything
to receive a payment so long as your contact information is current.

TO: All persons who worked for Ralph’s Concrete Pumping (“Ralph’s”) as a concrete pump
operator in Washington between December 19, 2009 and August 15, 2018.

Four former concrete pump operators employed by Ralph’s—Joe Lowry, James Philp, Aaron
Taylor, and Mark Sanders (“Plaintiffs”)—sued Ralph’s on behalf of themselves and other
concrete pump operators. The Plaintiffs allege that Ralph’s failed to pay the pump operators
for missed rest and meal breaks, standby time, prevailing wage premiums for time spent
traveling to and from Washington state prevailing wage jobs, and any associated overtime
pay. Ralph’s denies these allegations. The parties have reached a proposed Class Action
Settlement.

Ralph’s has agreed to pay a total of $2,550,000 as part of the Class Action Settlement.

Listed below is the estimated gross amount of your share of the Class Fund before taxes. (The
final amount may be different.)

Your Estimated Gross Recovery from Settlement

$*,***.**

The Court, Ralph’s, the Settlement Administrator, and Class Counsel cannot provide tax
advice regarding your estimated payment. You should consult with a tax professional
regarding the tax consequences of any payment received.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT

DO NOTHING
You will be eligible to get a payment for your share of the Class
Fund. (You may need to provide the Settlement Administrator any
updated contact information to ensure you receive your payment.)

OBJECT
Write to the Court if you do not like the Settlement and explain
why.

GO TO A HEARING Ask to speak in Court about the fairness of the Settlement.
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These rights and options—and the deadlines to exercise them—are explained in this Notice.

The Court in charge of this Case still has to decide whether to approve the Settlement. If the
Court approves the Settlement, payments will be made after any appeals are resolved. Please
be patient.

BASIC INFORMATION

1. Why did I get this Notice?

Ralph’s records show that you worked as a concrete pump operator inWashington at some point
between December 19, 2009 and August 15, 2018. The Court has allowed this Notice to be sent
to you to inform you about a proposed settlement of a class action lawsuit, and about your
options, before the Court decides whether to approve the Settlement. If the Court approves the
Settlement, and after any appeals are resolved, payments will be made to eligible members of
the Settlement Classes.

This Notice explains the Case, the Class Action Settlement, your legal rights, what benefits are
available, who is eligible for them, and how to get them.

2. What is the Case about?

The Plaintiffs claim that Ralph’s violatedWashington state wage and hour laws.More specifically,
the Plaintiffs claim that Ralph’s failed to pay for missed rest and meal breaks, standby time,
prevailing wage premiums for time spent traveling to and fromWashington state prevailing wage
jobs, and any associated overtime pay. Ralph’s denies that it violated any laws.

3. What is a class action and who is involved?

In a class action lawsuit, people called “Plaintiffs” or “Class Representatives” (in this case Joe
Lowry, James Philp, Aaron Taylor, and Mark Sanders) sue on behalf of other people who have
similar claims. The people together are called the “Class” or “Classes,” and the individuals in these
groups are called “members.” The company Plaintiffs sued (in this case Ralph's) is called the
Defendant. One court resolves the issues for everyone in the Classes—except for those people
who have excluded themselves from the Classes.

4. Why is there a Settlement?

The Court did not decide in favor of the Plaintiffs or Defendant. Instead, both sides agreed to a
Settlement. This allows the parties to avoid the cost of a trial, and the people affected will be
entitled to compensation. The Class Representatives and Class Counsel think the Settlement is
best for everyone in the Classes.

WHO IS IN THE SETTLEMENT

5. How do I know whether I am part of the Settlement?

If approved, the Settlement will cover all people who fall in one or both of the following Classes
and have not excluded themselves from the Case:
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A. For the breaks and standby time claims, all Washington concrete pump
operators employed by Ralph’s between December 19, 2009 and July 1, 2012
(the “Breaks and Standby Time Class”);

B. For the prevailing wage claims, all Washington concrete pump operators
employed by Ralph’s between December 19, 2009 and August 15, 2018 (the
“Prevailing Wage Class”).

If you are a member of one or both of the Classes and the Settlement Administrator has your
correct address, you will receive money pursuant to the Settlement.

THE TERMS OF THE SETTLEMENT

6. What claims are covered by the Settlement?

The Settlement will resolve all of the claims Plaintiffs and members of the Settlement Classes
could have brought against Ralph’s regarding any failure to comply with any timekeeping or
recordkeeping requirements, failure to allow rest or meal periods that comply with WAC 296
126 092, failure to pay for all hours worked, failure to pay overtime compensation, failure to pay
prevailing wages, and any assertion of rights related to these claims.

7. What are the basic terms of the Settlement?

Subject to Court approval, the essential terms of the Settlement are as follows:

Ralph’s will pay a total of $2,550,000 as part of the Settlement, apportioned as follows:

Class Fund: Ralph’s will pay $1,100,000, which will be available for the payment of
Settlement Awards to members of the Settlement Classes who have not excluded
themselves from the Case.

Service Awards: Ralph’s will pay up to $7,500 each to Plaintiffs and Class
Representatives Joe Lowry, James Philp, Aaron Taylor, and Mark Sanders ($30,000
total) as service awards in recognition of their efforts in prosecuting the Case.

Settlement Administration Expenses Award: Ralph’s will pay up to $20,000 to the
Settlement Administrator for the processing of the Settlement, including the expenses
of providing notice of the Settlement to members of the Settlement Classes, handling
the claims administration process, processing payments, and handling tax reporting
requirements.

Attorneys’ Fees and Costs Award: Ralph’s will pay $1,400,000 to Plaintiffs’ attorneys
for the attorneys’ fees and litigation costs they have incurred and will incur through
final judgment in representing the Plaintiffs and Settlement Classes.

Monetary Relief: The amount available to the Classes is intended to compensate members for
the wages and other compensation they allegedly lost and damages they are allegedly owed as
a result of the practices alleged in the Case.

Distribution of Settlement Fund: Each member of the Settlement Classes who did not submit a
valid and timely request for exclusion will automatically receive a settlement payment.
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Settlement payments will be calculated based on the number of weeks worked during the
respective class periods. Each member of the Breaks and Standby Time Class shall be entitled to
a proportional share of 45.7% of the Class Fund, and this share shall be calculated as the number
of weeks worked by that member from December 19, 2009 to July 1, 2012 divided by the total
number of weeks worked by all members of the Breaks and Standby Time Class during that same
period. Each member of the Prevailing Wage Class shall be entitled to a proportional share of
54.3% of the Class Fund, and this share shall be calculated as the number of weeks worked by
that member from December 19, 2009 to August 15, 2018 divided by the total number of weeks
worked by all members of the Prevailing Wage Class during that same period. The Settlement
Administrator will mail checks tomembers of the Settlement Classes. If any checks have not been
deposited within 180 days after distribution, the funds from those checks will be considered
Residual Funds. These Residual Funds will be distributed by the Settlement Administrator to the
Legal Foundation of Washington (50 percent) and the Fair Work Center (50 percent). Ralph’s will
not receive funds from any uncashed checks.

If more than ten percent of the members of the Prevailing Wage Class who did not have a notice
form mailed to them in relation to the certification order entered in November 2013 elect to opt
out of the Settlement, then the proportional shares that those new opt outs would have been
entitled to under the Settlement will be returned to Ralph’s. Ralph’s has agreed that it will not
encourage or entice any member of the Prevailing Wage Class to opt out, and it is unlawful for
the company to retaliate against any employee for receiving a payment from this Settlement.

Tax Treatment of Settlement Awards: Fifty percent of each settlement award paid to a member
of the Settlement Classes will be treated as wages and subject to normal tax withholding and
shall be reported to the taxing authorities and the member on an IRS Form W 2. The other
fifty percent of the settlement award will be treated as non wages (penalties, enhancements,
and prejudgment interest) on which there will be no tax withholding and for which an IRS
Form 1099 (marked “Other Income”) shall be issued to the taxing authorities and the member.
In addition to the money it is contributing to the Class Fund described above, Ralph’s is also
paying all required employer side taxes incurred as part of the Settlement. Ralph’s’ payment of
these employer side taxes will not decrease the funds available to members of the Settlement
Classes.

Release of Claims: Upon final approval by the Court, eachmember of the Settlement Classes who
has not submitted a valid and timely written request to be excluded from the Settlement will
irrevocably release all claims against Ralph’s that were brought or that could have been brought
in this Case. This Release specifically includes, but is not limited to, any claims for unpaid wages,
exemplary damages, interest, fees, costs, attorneys’ fees and all other claims and allegations
made in the Action, including claims alleging failure to comply with any timekeeping or
recordkeeping requirements, failure to allow rest or meal periods that comply with WAC 296
126 092, failure to pay for all hours worked, failure to pay overtime compensation, failure to pay
prevailing wages, or any assertion of rights relating to any of the foregoing.

Dismissal of Action: Upon final approval, the Court will enter a judgment of dismissal of the Case
with prejudice but shall retain jurisdiction to enforce the terms of the settlement.
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HOW YOU CAN GET PAYMENT

8. How can I get a payment?

If your address listed on the envelope containing this notice is correct, youwill receive a payment.
If you need to update your address, please call [PHONE] or toll free at [PHONE].

9. When will I get my payment?

King County Superior Court will hold a hearing on [DATE] at [TIME] to decide whether to finally
approve the settlement. If the King County Superior Court approves the settlement, the parties
will then have to wait to see whether there is an appeal. This will take at least 30 days and, if
there is an appeal, can take up to a year or more to resolve. In the event of an appeal, information
regarding the appeal’s progress will be available at [WEBSITE] or by calling [PHONE] or toll free
at [PHONE]. If there is no appeal, we expect payments will go out approximately 60 days after
the Court’s final approval of the Settlement. Please be patient.

THE LAWYERS REPRESENTING YOU

10. Do I have a lawyer in this case?

WilliamW. Houck of The Houck Law Firm, PS; Robert B. Kornfeld of Kornfeld, Trudell, Bowen and
Lingenbrink, PLLC; David C. Burkett, Attorney at Law; and Toby Marshall of Terrell Marshall Law
Group PLLC represent all members of the Settlement Classes. These lawyers are called “Class
Counsel.” You will not be charged for these lawyers. If you want to be represented by your own
lawyer, you may hire one at your own expense.

11. How will the lawyers be paid?

As indicated above, Class Counsel will seek payment of their attorneys’ fees in the amount of
$1,400,000, which must be approved by the Court as part of the final approval of this Settlement.
Class Counsel have been working on this case since November 2012 and have not received any
fees or reimbursements for the costs of the lawsuit.

OBJECTING TO THE SETTLEMENT

12. If I don’t like the Settlement, how do I tell the Court?

If you are a member of one or both of the Settlement Classes and do not like the Settlement or
the fees and costs request, you can object. You must do so in writing and you must state the
reasons why you think the Court should not approve the Settlement. If you object, be sure to
include your name, address, and telephone number, the name of the case (Lowry et al. v. Ralph’s
Concrete Pumping, Inc., Case No. 12 2 40087 3 KNT), the reasons you object to the Settlement
(along with any supporting documentation that you wish the Court to consider), and a signature.
You must file your objection with the Clerk of the Court and send a copy of your objection to the
Settlement Administrator. Send your written objection to the following addresses postmarked no
later than [DATE]:

CLERK OF THE COURT CLASS COUNSEL DEFENSE COUNSEL
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Clerk of the Court
King County Superior Court
401 Fourth Avenue N, Room
2231
Kent, WA 98032

Toby Marshall
Terrell Marshall Law Group
PLLC
936 North 34th St., Suite 300
Seattle, WA 98103

Andrew Kinstler
Helsell Fetterman
1001 Fourth Avenue, Suite
4200
Seattle, WA 98154

THE COURT’S FAIRNESS HEARING

13. When and where will the Court decide to approve the Settlement?

The Court will hold a Fairness Hearing at [TIME] on [DATE] at King County Superior Court, 401
Fourth Avenue N, Kent, Washington 98032 in Courtroom X. If there are objections, the Court will
consider them. The judge will listen to people who have asked to speak at the hearing (see
Section 15). After the hearing, the Court will decide whether to finally approve the Settlement,
including Class Counsel’s request for attorneys’ fees and costs, the Settlement Administration
Expenses, and Service Awards for the named Plaintiffs. We do not know how long that decision
will take.

14. Do I have to come to the hearing?

No. Class Counsel will answer any questions the judge may have. But you are welcome to attend
at your own expense. If you send an objection, you do not have to come to Court to talk about
it. As long as you filed and mailed your written objection on time, the Court will consider it. You
may also pay your own lawyer to attend, but that is not necessary.

15. May I speak at the hearing?

You may ask the Court for permission to speak at the Fairness Hearing. To do so, you must send
a letter saying it is your “Notice of Intention to Appear at the Fairness Hearing in Lowry et al. v.
Ralph’s Concrete Pumping, Inc., Case No. 12 2 40087 3 KNT.” Be sure to include your name,
address, phone number, and your signature. Your Notice of Intention to Appear must be
postmarked no later than [DATE], and be sent to the Court, Class Counsel, and Defense Counsel
at the three addresses set forth below:

CLERK OF THE COURT CLASS COUNSEL DEFENSE COUNSEL

Clerk of the Court
King County Superior Court
401 Fourth Avenue N, Room
2231
Kent, WA 98032

Toby Marshall
Terrell Marshall Law Group
PLLC
936 North 34th St., Suite 300
Seattle, WA 98103

Andrew Kinstler
Helsell Fetterman
1001 Fourth Avenue, Suite
4200
Seattle, WA 98154
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IF YOU DO NOTHING

16. What happens if I do nothing at all?

If you do nothing, you will be entitled to a share of the Settlement if it is approved by the Court.
Please contact the Settlement Administrator at [PHONE] or toll free at [PHONE] if you need to
update your address.

GETTING MORE INFORMATION

17. Are there more details about the Settlement?

This Notice summarizes the proposed Settlement.More details are in the Settlement Agreement.
You can download, view and print a copy of the Settlement Agreement by visiting [WEBSITE].
Plaintiffs’ motion for final approval of the settlement agreement, including Class Counsel’s
request for attorneys’ fees and costs, Settlement Administration Expenses, and Service Awards
for the named Plaintiffs will also be available for you to review on [DATE] at [WEBSITE]. All other
documents filed in the case are available in the King County Superior Court file for Lowry et al. v.
Ralph’s Concrete Pumping, Inc., Case No. 12 2 40087 3 KNT.
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[**FOR CLASS MEMBERS IDENTIFIED AFTER NOTICE**] 

For more information, call toll free PHONE or visit
WEBSITE

SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

Lowry et al. v. Ralph’s Concrete Pumping, Inc., Case No. 12 2 40087 3 KNT

NOTICE OF CLASS ACTION SETTLEMENT

A court authorized this notice. This is not a lawsuit against you, and you are not being sued. But
your legal rights are affected whether you act or not. This is not a solicitation from a lawyer.

PLEASE READ THIS NOTICE CAREFULLY. A Class Action Settlement may affect your rights. You
may be entitled to a payment from the Class Action Settlement. You do not need to do anything
to receive a payment so long as your contact information is current.

TO: All persons who worked for Ralph’s Concrete Pumping (“Ralph’s”) as a concrete pump
operator in Washington between December 19, 2009 and August 15, 2018.

Four former concrete pump operators employed by Ralph’s—Joe Lowry, James Philp, Aaron
Taylor, and Mark Sanders (“Plaintiffs”)—sued Ralph’s on behalf of themselves and other
concrete pump operators. The Plaintiffs allege that Ralph’s failed to pay the pump operators
for missed rest and meal breaks, standby time, prevailing wage premiums for time spent
traveling to and from Washington state prevailing wage jobs, and any associated overtime
pay. Ralph’s denies these allegations. The parties have reached a proposed Class Action
Settlement.

Ralph’s has agreed to pay a total of $2,550,000 as part of the Class Action Settlement.

Listed below is the estimated gross amount of your share of the Class Fund before taxes if
you do not exclude yourself. (The final amount may be different.)

Your Estimated Gross Recovery from Settlement

$*,***.**

The Court, Ralph’s, the Settlement Administrator, and Class Counsel cannot provide tax
advice regarding your estimated payment. You should consult with a tax professional
regarding the tax consequences of any payment received.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT

DO NOTHING
You will be eligible to get a payment for your share of the Class
Fund. (You may need to provide the Settlement Administrator any
updated contact information to ensure you receive your payment.)

ASK TO BE EXCLUDED
Get no payment. This is the only option that allows you to ever be
part of any other lawsuit against Ralph’s about the legal claims in
this Case.
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OBJECT
Write to the Court if you do not like the Settlement and explain
why.

GO TO A HEARING Ask to speak in Court about the fairness of the Settlement.

These rights and options—and the deadlines to exercise them—are explained in this Notice.

The Court in charge of this case still has to decide whether to approve the Settlement. If the
Court approves the Settlement, payments will be made after any appeals are resolved. Please
be patient.

BASIC INFORMATION

1. Why did I get this Notice?

Ralph’s records show that you worked as a concrete pump operator inWashington at some point
between December 19, 2009 and August 15, 2018. The Court has allowed this Notice to be sent
to you to inform you about a proposed settlement of a class action lawsuit, and about your
options, before the Court decides whether to approve the Settlement. If the Court approves the
Settlement, and after any appeals are resolved, payments will be made to eligible members of
the Settlement Classes.

This Notice explains the Case, the Class Action Settlement, your legal rights, what benefits are
available, who is eligible for them, and how to get them.

2. What is the Case about?

The Plaintiffs claim that Ralph’s violatedWashington state wage and hour laws.More specifically,
the Plaintiffs claim that Ralph’s failed to pay for missed rest and meal breaks, standby time,
prevailing wage premiums for time spent traveling to and fromWashington state prevailing wage
jobs, and any associated overtime pay. Ralph’s denies that it violated any laws.

3. What is a class action and who is involved?

In a class action lawsuit, people called “Plaintiffs” or “Class Representatives” (in this case Joe
Lowry, James Philp, Aaron Taylor, and Mark Sanders) sue on behalf of other people who have
similar claims. The people together are called the “Class” or “Classes,” and the individuals in these
groups are called “members.” The company Plaintiffs sued (in this case Ralph's) is called the
Defendant. One court resolves the issues for everyone in the Classes—except for those people
who choose to exclude themselves from the Classes.

4. Why is there a Settlement?

The Court did not decide in favor of the Plaintiffs or Defendant. Instead, both sides agreed to a
Settlement. This allows the parties to avoid the cost of a trial, and the people affected will be
entitled to compensation. The Class Representatives and Class Counsel think the Settlement is
best for everyone in the Classes.

WHO IS IN THE SETTLEMENT
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5. How do I know whether I am part of the Settlement?

If approved, the Settlement will cover all people who fall in one or both of the following Classes
and who do not exclude themselves from the Case:

A. For the breaks and standby time claims, all Washington concrete pump
operators employed by Ralph’s between December 19, 2009 and July 1, 2012
(the “Breaks and Standby Time Class”);

B. For the prevailing wage claims, all Washington concrete pump operators
employed by Ralph’s between December 19, 2009 and August 15, 2018 (the
“Prevailing Wage Class”).

If you are a member of one or both of the Classes and the Settlement Administrator has your
correct address, you will receive money pursuant to the Settlement unless you exclude yourself.

THE TERMS OF THE SETTLEMENT

6. What claims are covered by the Settlement?

The Settlement will resolve all of the claims Plaintiffs and members of the Settlement Classes
could have brought against Ralph’s regarding any failure to comply with any timekeeping or
recordkeeping requirements, failure to allow rest or meal periods that comply with WAC 296
126 092, failure to pay for all hours worked, failure to pay overtime compensation, failure to pay
prevailing wages, and any assertion of rights related to these claims.

7. What are the basic terms of the Settlement?

Subject to Court approval, the essential terms of the Settlement are as follows:

Ralph’s will pay a total of $2,550,000 as part of the Settlement, apportioned as follows:

Class Fund: Ralph’s will pay $1,100,000, which will be available for the payment of
Settlement Awards to members of the Settlement Classes who do not timely opt out
of this Settlement.

Service Awards: Ralph’s will pay up to $7,500 each to Plaintiffs and Class
Representatives Joe Lowry, James Philp, Aaron Taylor, and Mark Sanders ($30,000
total) as service awards in recognition of their efforts in prosecuting the Case.

Settlement Administration Expenses Award: Ralph’s will pay up to $20,000 to the
Settlement Administrator for the processing of the Settlement, including the expenses
of providing notice of the Settlement to members of the Settlement Classes, handling
the claims administration process, processing payments, and handling tax reporting
requirements.

Attorneys’ Fees and Costs Award: Ralph’s will pay $1,400,000 to Plaintiffs’ attorneys
for the attorneys’ fees and litigation costs they have incurred and will incur through
final judgment in representing the Plaintiffs and Settlement Classes.
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Monetary Relief: The amount available to the Classes is intended to compensate members for
the wages and other compensation they allegedly lost and damages they are allegedly owed as
a result of the practices alleged in the Case.

Distribution of Settlement Fund: Each member of the Settlement Classes who does not submit
a valid and timely request for exclusion will automatically receive a settlement payment.
Settlement payments will be calculated based on the number of weeks worked during the
respective class periods. Each member of the Breaks and Standby Time Class shall be entitled to
a proportional share of 45.7% of the Class Fund, and this share shall be calculated as the number
of weeks worked by that member from December 19, 2009 to July 1, 2012 divided by the total
number of weeks worked by all members of the Breaks and Standby Time Class during that same
period. Each member of the Prevailing Wage Class shall be entitled to a proportional share of
54.3% of the Class Fund, and this share shall be calculated as the number of weeks worked by
that member from December 19, 2009 to August 15, 2018 divided by the total number of weeks
worked by all members of the Prevailing Wage Class during that same period. The Settlement
Administrator will mail checks tomembers of the Settlement Classes. If any checks have not been
deposited within 180 days after distribution, the funds from those checks will be considered
Residual Funds. These Residual Funds will be distributed by the Settlement Administrator to the
Legal Foundation of Washington (50 percent) and the Fair Work Center (50 percent). Ralph’s will
not receive funds from any uncashed checks.

If more than ten percent of the members of the Prevailing Wage Class who did not have a notice
form mailed to them in relation to the certification order entered in November 2013 elect to opt
out of the Settlement, then the proportional shares that those new opt outs would have been
entitled to under the Settlement will be returned to Ralph’s. Ralph’s has agreed that it will not
encourage or entice any member of the Prevailing Wage Class to opt out, and it is unlawful for
the company to retaliate against any employee for receiving a payment from this Settlement.

Tax Treatment of Settlement Awards: Fifty percent of each settlement award paid to a member
of the Settlement Classes will be treated as wages and subject to normal tax withholding and
shall be reported to the taxing authorities and the member on an IRS Form W 2. The other
fifty percent of the settlement award will be treated as non wages (penalties, enhancements,
and prejudgment interest) on which there will be no tax withholding and for which an IRS
Form 1099 (marked “Other Income”) shall be issued to the taxing authorities and the member.
In addition to the money it is contributing to the Class Fund described above, Ralph’s is also
paying all required employer side taxes incurred as part of the Settlement. Ralph’s’ payment of
these employer side taxes will not decrease the funds available to members of the Settlement
Classes.

Release of Claims: Upon final approval by the Court, each member of the Settlement Class who
has not submitted a valid and timely written request to be excluded from the Settlement will
irrevocably release all claims against Ralph’s that were brought or that could have been brought
based on any facts alleged in the Complaint in this Case. This Release specifically includes, but is
not limited to, any claims for unpaid wages, exemplary damages, interest, fees, costs, attorneys’
fees and all other claims and allegations made in the Action, including claims alleging failure to
comply with any timekeeping or recordkeeping requirements, failure to allow rest or meal
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periods that comply with WAC 296 126 092, failure to pay for all hours worked, failure to pay
overtime compensation, failure to pay prevailing wages, or any assertion of rights relating to any
of the foregoing.

Dismissal of Action: Upon final approval, the Court will enter a judgment of dismissal of the Case
with prejudice but shall retain jurisdiction to enforce the terms of the settlement.

HOW YOU CAN GET PAYMENT

8. How can I get a payment?

To get a payment, DO NOT submit a request for exclusion. If your address listed on the envelope
containing this notice is correct and you do not request exclusion, you will receive a payment. If
you need to update your address, please call [PHONE] or toll free at [PHONE].

9. When will I get my payment?

King County Superior Court will hold a hearing on [DATE] at [TIME] to decide whether to finally
approve the settlement. If the King County Superior Court approves the settlement, the parties
will then have to wait to see whether there is an appeal. This will take at least 30 days and, if
there is an appeal, can take up to a year or more to resolve. In the event of an appeal, information
regarding the appeal’s progress will be available at [WEBSITE] or by calling [PHONE] or toll free
at [PHONE]. If there is no appeal, we expect payments will go out approximately 60 days after
the Court’s final approval of the Settlement. Please be patient.

THE LAWYERS REPRESENTING YOU

10. Do I have a lawyer in this case?

WilliamW. Houck of The Houck Law Firm, PS; Robert B. Kornfeld of Kornfeld, Trudell, Bowen and
Lingenbrink, PLLC; David C. Burkett, Attorney at Law; and Toby Marshall of Terrell Marshall Law
Group PLLC represent all members of the Settlement Classes. These lawyers are called “Class
Counsel.” You will not be charged for these lawyers. If you want to be represented by your own
lawyer, you may hire one at your own expense.

11. How will the lawyers be paid?

As indicated above, Class Counsel will seek payment of their attorneys’ fees and costs in the
amount of $1,400,000, which must be approved by the Court as part of the final approval of this
Settlement. Class Counsel have been working on this case since 2012 and have not received any
fees or reimbursements for the costs of the lawsuit.

EXCLUDING YOURSELF FROM THE SETTLEMENT

12. How do I exclude myself from the Settlement?

If you are a member of one or both of the Settlement Classes and want to exclude yourself
from the Settlement (i.e., “opt out”), you must send an exclusion request in writing,
postmarked by [DATE]. The exclusion request letter should state: “I request that I be excluded
from the Classes in the lawsuit of Lowry et al. v. Ralph’s Concrete Pumping, Inc., Case No. 12 2
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40087 3 KNT.” The exclusion request letter must also include your name, address, and your
signature. You must mail a copy of the letter postmarked no later than [DATE] to [SETTLEMENT
ADMIN]. [ADDRESS].

If you exclude yourself from the Settlement (i.e., “opt out”), you will not receive any payment
from the Settlement. You will also not be entitled to object to the Settlement. If you exclude
yourself, you will not be bound by the terms of the Settlement, including the Release described
in Section 7, above. Thismeans youwill retain the right to pursue any claims youmay have against
Ralph’s at your own expense.

OBJECTING TO THE SETTLEMENT

13. If I don’t like the Settlement, how do I tell the Court?

If you are a member of one or both of the Settlement Classes, have not excluded yourself from
the Settlement, and do not like the Settlement or the fee request, you can object. You must do
so in writing and you must state the reasons why you think the Court should not approve the
Settlement. If you object, be sure to include your name, address, and telephone number, the
name of the case (Lowry et al. v. Ralph’s Concrete Pumping, Inc., Case No. 12 2 40087 3 KNT),
the reasons you object to the Settlement (along with any supporting documentation that you
wish the Court to consider), and a signature. You must file your objection with the Clerk of the
Court and send a copy of your objection to the Settlement Administrator. Send your written
objection to the following addresses postmarked no later than [DATE]:

CLERK OF THE COURT CLASS COUNSEL DEFENSE COUNSEL

Clerk of the Court
King County Superior Court
401 Fourth Avenue N, Room
2231
Kent, WA 98032

Toby Marshall
Terrell Marshall Law Group
PLLC
936 North 34th St., Suite 300
Seattle, WA 98103

Andrew Kinstler
Helsell Fetterman
1001 Fourth Avenue, Suite
4200
Seattle, WA 98154

THE COURT’S FAIRNESS HEARING

14. When and where will the Court decide to approve the Settlement?

The Court will hold a Fairness Hearing at [TIME] on [DATE] at King County Superior Court, 401
Fourth Avenue N, Kent, Washington 98032 in Courtroom X. If there are objections, the Court will
consider them. The judge will listen to people who have asked to speak at the hearing (see
Section 15). After the hearing, the Court will decide whether to finally approve the Settlement,
including Class Counsel’s request for attorneys’ fees, costs, the Settlement Administration
Expenses, and Service Awards for the named Plaintiffs. We do not know how long that decision
will take.

15. Do I have to come to the hearing?

No. Class Counsel will answer any questions the judge may have. But you are welcome to attend
at your own expense. If you send an objection, you do not have to come to Court to talk about
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it. As long as you filed and mailed your written objection on time, the Court will consider it. You
may also pay your own lawyer to attend, but that is not necessary.

16. May I speak at the hearing?

You may ask the Court for permission to speak at the Fairness Hearing. To do so, you must send
a letter saying it is your “Notice of Intention to Appear at the Fairness Hearing in Lowry et al. v.
Ralph’s Concrete Pumping, Inc., Case No. 12 2 40087 3 KNT.” Be sure to include your name,
address, phone number, and your signature. Your Notice of Intention to Appear must be
postmarked no later than [DATE], and be sent to the Court, Class Counsel, and Defense Counsel
at the three addresses set forth below:

CLERK OF THE COURT CLASS COUNSEL DEFENSE COUNSEL

Clerk of the Court
King County Superior Court
401 Fourth Avenue N, Room
2231
Kent, WA 98032

Toby Marshall
Terrell Marshall Law Group
PLLC
936 North 34th St., Suite 300
Seattle, WA 98103

Andrew Kinstler
Helsell Fetterman
1001 Fourth Avenue, Suite
4200
Seattle, WA 98154

IF YOU DO NOTHING

17. What happens if I do nothing at all?

If you do nothing – that is, if you do not mail or deliver a timely exclusion request – you will be
entitled to a share of the Settlement if it is approved by the Court. Please contact the Settlement
Administrator at [PHONE] or toll free at [PHONE] if you need to update your address.

GETTING MORE INFORMATION

18. Are there more details about the Settlement?

This Notice summarizes the proposed Settlement.More details are in the Settlement Agreement.
You can download, view and print a copy of the Settlement Agreement by visiting [WEBSITE].
Plaintiffs’ motion for final approval of the settlement agreement, including Class Counsel’s
request for attorneys’ fees and costs, Settlement Administration Expenses, and Service Awards
for the named Plaintiffs will also be available for you to review on [DATE] at [WEBSITE]. All other
documents filed in the case are available in the King County Superior Court file for Lowry et al. v.
Ralph’s Concrete Pumping, Inc., Case No. 12 2 40087 3 KNT.


